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Corruption in international investment arbitration

Absrtact. Corruption appears to be destructive to investment arbitration and the international
development as a whole. In some states to engage in corruption is a typical method of conducting business
in investment or trade. There are two forms of bribery regarding international investment. One of them is
that when an investor corrupts public official to get a suitable investment agreement, another is where the
investor is blackmailed to pay money by a person who has authority. The paper aims to evaluate whether
international investment arbitration as a source of dispute settlement might be used to combat bribery in
foreign investment. Also, the paper focuses on a controversial issue when host states may use corruption
as a defence in investment tribunals. As an example, a case the World Duty Company Ltd v Republic of
Kenya has been given to explain the defence by the host state. One may expect that this case is able to
change approach taken by previous arbitrators.
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Introduction. Corruption considered as being contrary to both, domestic laws of
the countries and international public policy[1]. Nevertheless, it has become a widespread
phenomenon which taints ordinary course of business in foreign investment and trade [2]. There
1s no precise definition of corruption. For example, Transparency International[3] defines it as
“an abuse of entrusted power for the private gain” OECD Anti-Bribery Convention[4] definition
of corruption focuses on “bribery of a foreign public official”. Chapter 3 of the UN Convention
against Corruption[5] provides a list of illegal acts which should be prohibited and prosecuted in
domestic jurisdictions of the signatories of the Convention.

According to Zahari[6] corruption regarding investment arbitration can be understood as
“an abuse of duty owned”. The definition refers to the underlying notion of a relationship between
investor and public official who is repository of public trust, and the illegal payment made to
that agent in exchange for a favorable decision. In turn, Llamzon[1, 20 p.] defines corruption in
a broader way, as “knowing application or refusal to apply laws in a manner that benefits private
demands at the expense of public need”. The definition contains two forms of corruption. One of
them is bribery which includes an element of voluntariness where the investor induces a public
official to accept bribes to secure his investments and another is extortion where the person in
charge of administrative functions demands payments from the investor. In both scenarios, there is
a consensus between the parties agreed to commit an illegal act for the mutual benefit. Therefore,
emphasis and blame should be placed on both sides [1, 23 p.].
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Corruption has a damaging effect on the international development and growth. According
to the World Bank [7], more than 1 trillion dollars or 3 % of the World economy are paid in bribes
each year. It is estimated that up to 10% globally and up to 25 % in developing countries of the
cost of procurement contracts are corrupt [7]. Furthermore, to relocate the business from a country
with low level of corruption to a state with a high and medium level of corruption is equivalent
to 20% additional tax on business [7]. Logically, to compensate the cost of the bribery investors
either input the of bribe into the price or provide the poor quality product [8].

However, there are some arguments in defense of corruption because in some parts of
the world it is a natural way of conducting business and it is unavoidable at certain stages of
development [9]. Among possible “benefits” is suggested economic development, because in
some countries where corruption is “endemic and pervasive” it can serve as a source of capital
formation and alternative to political violence[10]. The matter that corruption in international
investment was treated tolerantly until recent times is supported by the fact that until 1990 tax
laws of Germany and France allowed bribery payment as tax-deductible business expenses [11].
However, such views does not withstand criticism. Fundamentally, corruption affects the
competitiveness of the entire global economy through inefficient redistribution of aid and ineffective
investments, basically undermining work of developmental public policy institutions [12].

Discussion. It is argued [13, 88 p] that since international investment arbitration is a
primary source of resolution of disputes between investor and state, it can also be effectively
used to combat corruption in international investment and trade. The main argument is that
investment arbitration is based on a robust legislation of foreign investment protection, and
conducted independently from the host state judicial system [14, 208 p]. In addition, tribunals
can have a relative discretion to apply a broad range of laws including domestic anti-corruption
legislation as principles of international public policy [15]. Furthermore, the work of tribunals is
transparent because the award is available for public access and the enforcement is supported by
the worldwide recognized mechanism which is difficult challenge [16].

Although suggested arguments have strong merit, there are limitations which doubt the
ability of investment arbitration to combat corruption in investment and trade.

The main criticism refers to the fact that host states can use corruption as a jurisdictional
and substantive defence to frustrate the arbitration proceedings [17]. It is strongly criticized
that corrupt authorities of the host state can be remained unpunished and benefit from its wrong
whereas investor can be deprived its rights and property [18]. Clearly, this contradicts the purpose
of investment arbitration, which is to provide the balance between protection of investor’s interests
and state’s right to act within its legitimate needs [19, 21 p]. Consequently, the whole thrust in
investment arbitration as a system of dispute resolution might be undermined.

Another problem to combat corruption in investment arbitration is the difficulty in proving
allegations and the absence of a unified approach to the standard of proof in particular. According to
Llamzon [1, 225 p.] practice demonstrates that arbitrators try to avoid issues related to corruption.
He reasons [1, 210 p.] that because standards of proof are high, arbitrators are reluctant to deal
with issues of corruption.

The main forum to which investor —state disputes can refer was established in 1965 through
the conclusion of the Convention on the Settlement of Investment Disputes between States and
Nationals of Other States (ICSID Convention)[20]. Although the Convention was adopted by
more than 150 states the mere signing and ratification of the Convention does not represent
state’s consent to arbitration under it. Consent can be given through the various mechanisms.
For example, the conclusion of a contract between investor and state about particular investment
(investment agreement); state’s national legislation related to protection of foreign investment
(statute consent); or conclusion of bilateral or multilateral investment treaties between countries,
the salient example of which is the Energy Charter Treaty. Within all forms of consent rights and
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obligations of the state and investor are clearly set with reference to any disputes to arbitration
under ICSID or any other forum or UNCITRAL ad hoc arbitration [21]. Therefore, a state’s
consent to investment arbitration is a “standing offer” to potential investor claimants. The investor
accepts the offer by launching a claim.

However, to perfect arbitration agreement the investor must have already held assets which
qualify as an investment under a particular treaty with the host state [6]. Further, if the underlying
investments is acquired through unlawful means, the investor can be denied protection under the
particular agreement [22].

One of the distinguishing characteristics of international commercial arbitration from
international investment arbitration is the use of the concept of “separability” which allows
consideration of an arbitration clause as a separate agreement in cases where illegality taints
the underlying contract [21, para. 5.100]. In contrast, in international investment arbitration, if
investment obtained through illegality it directly affects the investor’s ability to exercise its rights
under investment agreement [21].

It is suggested [22] that the doctrines of “separability” and “competence-competence” are
fully applicable to international investment arbitration. The doctrine of “separability” preserves
the recourse to international arbitration so the party to the proceedings could not frustrate it
by pleading corruption[22]. In addition, it secures impartiality of investment arbitration by not
letting the party rely on “one-sided defence”[18]. Arguably, this results in the efficient use of
investment arbitration to combat corruption[18]. Consequently, investment tribunals must rule
on its jurisdiction and consider claims at the merits stage unless corruption taints the underlying
arbitration agreement itself [22].

To sum, whether such reasoning contains a rational and determine the ways international
investment arbitration can be used more efficiently to combat corruption it is now necessary to
analyse procedural circumstances where illegality arises and how tribunals approach them.
There are certain occasions where the issue of corruption can be raised in investment arbitration
[23, 323 p]. For example, the host state can use it as a jurisdictional and substantive defense
objecting enforcement of the investment agreement in the case of contract-based arbitration.
In addition, the host state can use corruption as a jurisdictional defence in investment treaty
arbitration. Another scenario is when the host state uses corruption as a defence claiming a
violation of substantive standards contained in provisions of investment protection treaty. From
the investor’s perspective corruption allegations can be used to claim damages in circumstances
when the refusal to extortions from state resulted in deprival of investments. Finally, the issue
of standards are burdens of proof is important to prove corruption in the course of arbitration
proceedings.

Defence by the host state.

Development of legislation and increasing unilateral intolerance to corruption in
conjunction with greater efficiency in the work of anti-corruption agencies gives basis to expect
that the respondent states in investment arbitrations will be raising corruption allegations as a
defense more frequently [15].

The precedential case which influenced tribunals approach towards corruption charges and
where corruption was outcome-determinative for the award is the World Duty Free Company Ltd.
v Republic of Kenya (WDF) [24]. The case contains specific characteristics which distinguish
it from investment treaty arbitration. For example, there was no applicable BIT and jurisdiction
of the ICSID tribunal based on an arbitration clause in the concession agreement[24, para 4]. In
addition, the choice of law provision is determined by English and Kenyan law as applicable to
the contract, not international law as such. Therefore, it is plausible to argue that despite being
investor state arbitration, the issue of corruption was not substantiality different from analogous
in commercial arbitration cases [23, 39 p].
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The claimant alleged that the pressure from the state authorities resulted in the expropriation
of his investment under the concession agreement concluded with the Republic of Kenya for the
construction and maintenance of duty-free complexes in two airports [24, para 63-70]. The most
striking feature of the case was that CEO of the claimant directly admitted to the tribunal that he
“was required to make personal donation” of US 2 $ million to the President of Kenya to procure
the contract [24, para 66].

The respondent state pleaded corruption allegations as defense claiming that it would
be contrary to international public policy and applicable to Kenyan and English law to enforce
the contract procured through bribery [24, paras. 105-106]. The claimant tried to argue that the
mens rea was absent, and he perceived requirement to pay as a cultural custom [24, para 110].
However, the tribunal determined that payment constituted bribery and was not separable from
the agreement [24, paras. 170-174].

The ICSID tribunal ruled that corruption was established “beyond doubt” and applied anti-
corruption laws against the investor party dismissing all his claims and declaring that the underlying
contract is unenforceable and contrary to applicable law and transnational public policy.

Tribunal confirmed and applied this reasoning [24, para 157] and determined that since
the main aim of the payment was to obtain concession agreement, it is against international public
policy to enforce the contract procured through corruption [24, para 174].

It is also notable that the tribunal decided to disregard involvement of the respondent
state [15]. Since payment was accepted by the President of Kenya who was officially in charge
of awarding concession agreement, it is reasonable to expect his actions were imputable to the
state under public international law and the ILS’s Draft Articles on State Responsibility [25, art
7]. However, the tribunal determined that bribe would not be imputable to the state because it
was “covert” and the party to the proceedings was not the President of Kenya, but the Republic of
Kenya [24 para. 169].

Such reasoning clearly contravenes international principles of state responsibility [18].
In addition, because the English law governed the agreement the tribunal declined the claimant’s
request[24 para.176] to balance the parties’ respective misconduct and applied “strict” rule of
absolute contract nullity procured by illegality [24 para.177]. It is also noted that even if tribunal
was allowed to engage in balancing operations it would not do so because the claimant voluntarily
decided to participate in illegal conduct [24 para.178].

There is a controversial argument that were it proved that the state and investor were both
involved in corruption a balancing operation is a fairer approach than leaving the state’s conduct
unpunished [26]. Refusal to balance the parties’ misconduct would arguably lead to the fact that
tribunals would favour the state, and they become reliant on corruption allegations as a defense,
consequently undermining the effectiveness of international arbitration in combating corruption
[18]. In fact, the tribunal in WDF noted that the claimant might feel it is unfair to allow Kenya to
plead corruption as a defense and avoid the consequences of illegal conduct of their former head
of state[24 para.180], but reasoning of the tribunal was that “English public policy protects not
the parties to the proceedings but ordinary citizens. It is reasonable to suggest that parties to the
proceedings but ordinary citizens” [24 para.181]. It is reasonable to suggest that since the applicable
law to the agreement was English law, not international law as such, investment tribunals should be
cautious in refusing to balance parties’ misconduct, applying reasoning from WDF award.

The approach taken by the tribunal is vulnerable to criticism. It is argued that the award
did not consider the degree to which the investment could have contributed to the development
goals of the host state thereby disregarding interests of ordinary people and potential benefits to
the economy that the claimant’s investment could have made[ 14]. Consequently, if anti-corruption
policy adopts a zero tolerance approach, this may potentially undermine trust in international
foreign investment, which would be bring more harm to developing countries [14].
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Finally, there is an opinion that allowing the one-sided defence to Kenya was not useful for
the accomplishment of anti-corruption objectives because remedies granted by the tribunal failed
to sanction corrupt behavior of the parties[18]. All parties to the proceedings escaped sanctioning.
Therefore, the tribunal failed to protect the public from corruption [18]. There are reasonable
arguments in the line of a criticism of award in the WDF. However, they seem not to consider that
the investment tribunal is the instrument of civil remedies, and the fact that the investor loses its
right to protection under the agreement is a serious punishment which has an economic impact
on the commercial party. It is also a clear message that corruption would not be tolerated in
international trade and investment. Therefore the decision can be perceived as a serious deterrent
for investors to engage in corruption relations.

Arguments about “developmental goals” ignore the fact that potential engagement of the
tribunal in balancing operation and punishment of the Republic of Kenya would have been disastrous
for the economy of the country. The US $500 million[ 24, para. 78] claims by the WDF were more
than the entire budget of the country at that time[27]. Even half of this sum would have come as an
unbearable burden for the ordinary citizens of the public and would have bankrupted the whole state.
Clearly, interests of the ordinary people were not disregarded by the tribunal in the WDF.

The WDF impact on international investment could not be overrated. Until the decision
in WDF corruption allegations were raised as a defence by host states in six cases and in neither
of them were outcome determinative [1]. Consequently it is plausible to suggest that WDF is a
unique, precedential case which is expected to change approach taken by the arbitrators previously,
1.e. to disregard corruption in investment arbitration.

Considering the increasing number of international investment arbitrations it is reasonable to
expect that corruption allegations continue to be raised as a defence in public international law.

Conclusion. To conclude, international investment arbitration can be a useful mechanism
to combat corruption in international investment and trade. The reasons for such determination are
following: Firstly, the independence from the host state’s judicial system allows the tribunal to stay
impartial and uninfluenced by the host state authorities in considering corruption allegations and
delivering the award. Secondly, unless it is directly determined in investment agreement tribunals
are not limited to domestic laws and have relative freedom to apply principles of international public
policy.

Corruption in investment arbitration may rise in two circumstances: when pleaded as a

jurisdictional and substantive defence by the host state and when investor alleges extortions from
the host state resulted in a violation of fair and equitable treatment provision of the treaty.
Use of international investment arbitration is not a primary solution to combat corruption, because
tribunals apply principles of international public policy in the reasoning of the award it may form
the general system of conduct in international investment and trade where corruption cannot be
tolerated under any circumstances.
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A.K. ApoHos

Kaszaxcman Pecnybnukacel sicanvblHOaesyl Memiekemmik backapy akademuscol, Acmana, Kazaxcman
XaJabIKapaablK HHBECTHIHAJIBIK ApOUTPAKAAFbI ChIOANIAC HKEMKOPJIBIK

Anparna. MHBeCTHIMSIBIK apOUTpaXK YIIIH chIOaiiyiac »KEMKOPIBIKIEH KYpec €H ©3€KTi Mace-
nenepiH Oipi Oosbin Tadbutanpl. Keli MemiiekeTTepiie chiOaiiyiac IEeMKOPIBIK cayja MEH WHBECTHUIIHSI-
Jla KOCIMKEPIiKTi JKypri3yaid Oip oaici perinae kepiHic Tabybl MyMKiH. Teopusi OOMBIHILIA XaTbIKAPAIBIK
WHBECTHUIIMSIFA KATBICTBI ChIOAlIac >KEMKOPJIBIKTBIH €Ki HbIcaHbl Oap. BipiHmm HbicaH OOWBIHIIA, WHBE-
CTOp ©31HE KOJaljbl KeJTiciMIIapTKa KOJ JKeTKi3y YIUiH Jiaya3sIMAbl TYJIFara mapa oepce, aj eKiHIIiCiH-
Jie KOoJbIHAa Omtiri 6ap Jiaya3sIMabl TyJIFa HHBECTOpJAH Oenriii Oip TesieM cypay apKbLibl OOIcalaiiibl.
FruibiMu MakanaHbIlH MakcaThl ayaap/Abl peTTeyaiH KaiiHap K31 peTiHIe XalbIKapaiblK HHBECTUIIHSIBIK
apOUTpaskabl MIETe] NHBECTHLMSACHIHAAFEI ChI0aiiac KEeMKOPIIBIKKA KapChl KypecTe THIMIUTIriH Oaranay.
Conpaii-ak, Makanaza KaObUIZAaylIbl MEMJICKETTIH chlOaiiiac >KeMKOPIBIKTEl WHBECTULMSUIBIK COTTap-
na(tpubyHanaapaa) KOpFaHblc Kypajibl PeTiHAe KOJIJaHybl CHSKTBI KYpAET Maceneiep KapacThIpblUIaibl.
Ocbl MaceneHi TYCiHAIpY MakcaTblHAa aBTop XaiblKapaiblkK Jotn kommanusicel MeH Kenust Pecny0Omm-
Kachl apachblH/a OPBIH aliFaH Aay OOMbIHIIA KeHcTi 3epTTeiai. by keiic OypbIHFEI apOuTpakgapAbIH Oac-
HIBUTBIKKA aJFaH MHBUCTHUSUIBIK 1CTEpre KaTbICThl YCTAaHBIMIAPBIH ©3TePTYTe BIKIAI )Kacabl.

Tyiiin ce3nep: Cribaiinac *KEMKOPIBIK, HHBECTULMSIBIK apOUTpaX, WHBECTOP, KAaObULAAYIIbI
MeMJIEKeT, TpUOyHa, AFBUIIIBIH KYKBIFBI, CHIOAMIIAC >KeMKOPIIBIKKA KapChl casicar

A.K. Aponos

Axademus 2ocyoapcmeennozo ynpaesnenus npu Ipesuoenme P K, Acmana, Kazaxcman
Koppynuusi B MeKI1yHApPOIHOM HHBECTHLIHOHHOM IpaBe

Adctpakt. Koppymius npeacrapisieTcst T'yOUTEeIbHOMN /Il HHBECTUIIMOHHOTO apOuTpaXka U MEexX-
JIyHApOIHOTO Pa3BUTHS B LIEJIOM. B HEKOTOPHIX CTpaHaxX y4yacTHE B KOPPYILUH SBISETCS TUIMYHBIM Me-
TOJIOM BeJieHHs Ou3Heca B c(hepe MHBECTHIINH WM TOProBiu. ECTh ABe (hOpMBI B3ITOYHNYESCTBA B OTHO-
ICHUHU MEKIyHAPOIHBIX MHBeCTULIMM. OHA U3 HUX 3aKIII0YAETCS B TOM, YTO, KOTJIa MHBECTOP MOJKYIAeT
JIOTDKHOCTHOE JTUIIO0, YTOOBI MOMYYUTh TOAXOASIINI WHBECTUIIMOHHBIN qoroBopa. Jpyro# ciydvaii, korma
WHBECTOP IIAHTAXKUPYETCS, YTOOBI 3aIUTATUTh JIEHBIH JIUILY, IMEROIeMy rmoiHoMouus. Llens qaHHo# cra-
ThU OLEHUTH IP(PEKTUBHOCTh MEXKTYHAPOIHOTO MHBECTUIIMOHHOTO apOUTpaxka KaK MCTOYHUK pa3perie-
HUS CIIOPOB JIJIst OOPBOBI C MOJIKYITOM HHOCTPAHHBIX HHBeCTUINI. Kpome Toro, 0CHOBHOE BHIIMAHHUE B CTa-
Th€ YIENSIETCs] CHOPHBIM BOIPOCAM, KOIJla MPUHUMAIOIINE TOCYIapCTBa MOTYT UCIIONb30BATh KOPPYIILIHIO
B KauecTBe 3alllUThl B MHBECTHIIMOHHBIX TpUOyHaIaXx. B kauecTBe mpumepa MpPUBEACH KAC, CBI3aHHBIN
co criopom Mexay World Duty Company u Pecniyonukoit Kenns. [ToqaepkuBaetcst, 4T0 3TOT KIHC MOXKET
M3MEHUTH MOJIXO]] PEABLIYIIIAX apOUTPOB.

KaroueBsbie cioBa: Koppymniiys, HHBECTHIIMOHHBIN apOUTpaK, HHBECTOP, IPUHUMAIOIIEE TOCY-
JapCTBO, TpHOYHAI, AHIIUKCKOE MTPABO, AHTUKOPPYIIIMOHHAS TTOTUTHKA
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